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Business often benefits from the waging of conflict.  Corporations receive lucrative contracts for furnishing vital resources in a more efficient manner than bureaucratized governments.
  In the United States alone, for example, the Department of Defense spent $75 billion in 2005 securing contracts with private industry.
  Such industrial efforts can contribute to a burgeoning post-conflict economy and even foster peace.  However, some businesses operate perniciously during war time.  From developing poisonous gas for Nazi concentration camps to furthering genocide for oil extraction in Sudan, corporate entities have proven capable of morally repugnant behavior.
  

Holding corporations liable for violations of international law may serve as a key proscription on the use of force.  This paper assesses the various legal regimes that govern the behavior of United States contractors actively supporting armed conflict abroad.  The primary focus is on individualized, as opposed to state level, redress for harms.  Using the example of Iraq as a case study, the paper will distinguish between civil and criminal regimes governing contractor liability.  Part I analyzes the legal regime governing contract awards; Part II examines civil remedies for contractor malfeasance with a thorough examination of the Alien Tort Statute and other laws; Part III will consider, albeit more briefly, the viability of criminal remedies; and Part IV will apply these numerous regimes to the case study of Iraq.  The paper argues that the Supreme Court’s upholding of the Alien Tort Statute permits the evolving civil regime to hold contractors accountable, but the statute remains unproven.

Part I.  How a Contract is Awarded Under American Law 

An analysis of military contractor liability necessitates understanding how contracts are awarded.  Over 15,000 contracts pertaining to the provision of goods and services have been awarded in the U.S. engagement in Iraq alone.
  A small sample includes feeding and housing the armed forces, rebuilding the Iraqi infrastructure, and training and equipping the new Iraqi military.
  These contracts are awarded through a multiplicity of procedures.  

Generally, military contracts are governed by the Federal Acquisition Regulations.
  These confusing procedures and policies were designed to consolidate the varying regimes utilized by the executive branch into a uniform body of regulations.
  The Regulations emphasize a transparent bidding process and public notification.  Contractors are encouraged to compete with the federal government to promote efficiency and cost-savings.
  The Office of Management and Budget, operating under the Executive branch, explains that the 
longstanding policy of the federal government has been to rely on the private sector for needed commercial services.  To ensure that the American people receive maximum value for their tax dollars, commercial activities should be subject to the forces of competition.
 

Competition, in other words, best serves “the American people.”
  Bids are openly announced by the government at its online website.
  A potential contractors must reveal information about its proposed service or product so that the government can adequately negotiatate a proper price.  These transparent policies and procedures can result in a mutually beneficial, or pareto superior, transaction in which both government and contractor are better off.  

However, the Federal Acquisition Regulations (FAR), provide for several key exceptions.  Sections 5.202 and 5.203 temper the policy of transparency considerably.
  Notification is not required for contracts if the notification might compromise national security.
  Contracts for utility services, contracts developed in response to a request by a foreign government, and contracts authorized by statute do not require notification.
  Contracts responding to “compelling urgency” or for the provision of perishables are also exempted from publication.
  Existing contracts, if previously awarded, need not be announced again to be extended,
 nor do smaller contracts that are not expected to exceed the budget threshold.
  Finally, section contracts that will be performed outside the U.S. need not be published if only local contractors will be solicited for bids.

A closer look reveals that these notification exceptions will be often cited in wartime.  Any conflict clearly bears a relationship to national security, so such contracts may not necessarily be made public.  Utility services include energy production.  A contractor developing oil and gas refineries might therefore be exempted.
  Contracts provided during war will often be subject to compelling urgency, and will be awarded without notification.  In other words, armed conflict will lessen the transparency of contract awards.
  For example, the government appears to have ignored the FAR with respect to billion dollar contracts awarded to the multinational company Haliburton on any number of occasions.
  

A variety of other statutes govern the manner in which contractors provide their services.  These include export controls, which vary depending on the nature of the goods, and providing workers compensation benefits to employees.
  Like the FAR, these statutes also contain exceptions.

Once a contract has been awarded, contractors will typically enter into specific agreements with a particular government agency.  These agreements will address issues relevant to accompanying the armed forces, operating in the field, and mitigating risk to employees.
  Molding contracts to adhere to treaties negotiated by the host country and the U.S. government may also be required.
  The contract may even stipulate issues such as applicable jurisdiction.  

A successful contractor operating abroad will have proceeded through the hurdles outlined above.  Assuming they respect local and international laws, they stand to benefit from an ongoing relationship with the government.  But not all corporations do respect these laws and some flagrantly violate them.  We now turn to the legal regimes that govern the liability of contractors abroad.  

Part II.  Civil Laws Governing Contract Liability Abroad

In American municipal law, civil tort remedies permit a party that has suffered a wrong to hold another party liable by bringing an action.  Monetary rewards and injunctions are among the numerous remedies available.  Once U.S. firms operate abroad, however, the applicable remedies available to a party change considerably.  Wrongs that may have been clearly addressed under domestic law may be muddied by international treaties, customary law, and general principles.  Contractors accompanying armed forces during armed conflict may be subject to a myriad of domestic laws as well as bound by international law.  
This section seeks to identify the available civil remedies and to determine the relationship of military contractors to international law.  Part A will assess the applicability of the nascent Alien Tort Statute; Part B will examine the Federal Tort Claims Act; and Parts C and D will briefly highlight other possible, but likely ineffectual, avenues for redressing civil harms. 

A. The Alien Tort Statute


The Alien Tort Statute serves as a potentially powerful method of holding contractors accountable.  Also called the Alien Tort Claims Act, the statute reemerged after nearly two centuries of dormancy in the landmark Second Circuit case Filartiga v. Pena-Irala (1979).
  28 USCA §1350 provides that: 

the district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States.  

On its face, the tersely worded statute states that “a violation of the law of nations” or “treaty” will permit an alien to commence a civil action in federal courts.  But the scope of the “the law of nations” and other terms of the statute are not clearly defined in U.S. law.  We will briefly examine the statute’s history to shed light on the prevailing interpretations in the federal courts.      



The History of the Alien Tort Statute 

The Alien Tort Statute emerged from a strange and contested history.  While legislators often surreptitiously insert favorable clauses into pending legislation, to be used to their advantage later, the resurrection of the Alien Tort Statute is unparalleled in American law.  No legislature could have written a law with the intention that it be buried for two hundred years, to be resurrected to punish egregious human rights violations. Jurists have attempted to place the statute in context in order to elucidate its correct interpretation.

There are a few major points of agreement.  Foremost is the recognition that the United States was not a global superpower at the end of the eighteenth century.  Concerned with affronting the major powers, the Continental Congress sought to ensure its own survival.  The Alien Tort Statute guaranteed to other nations the opportunity to redress alleged harms.  For example, the drafters may have been responding to an attack on a French legionnaire by another French citizen.
  The inability of the courts to respond to the attack and the outcry of the French government helped spur the Judiciary Act of 1789, in which the ATS was codified.
  Jurists also agree that the statute was designed to combat piracy and honor maritime and admiralty law.
     

There is consensus that the statute provides for an action in federal court to promote harmonious judgments.  At the time of its enactment, state courts applied the “law of nations” as part of their common law.
  Inconsistent results led to a preference for federal courts to subsume the law of nations under the federal common law.
,
  

But several terms of the statute have unsettled meanings.  One scholar has argued that the “law of nations” was an out-of-date term that had been replaced by Jeremy Bentham’s more flexible concept of “international law”.
  Conversely, the word “tort” was not widely in use at the time and seems to have predated its modern application.
,
  These difficulties of interpretation have become even more pertinent today.  

The U.S. is currently subject to a multiplicity of treaties and evolving international norms.  No guidance exists in the language or context of the ATS that specifies exactly which international laws should apply.  For example, it is unclear whether the Hague and Geneva Conventions, especially the Additional Protocols, may be considered the “law of nations”.   No record of congressional debate exists
 and  international methods of statute interpretation have proven no more insightful.
  

Until further forensic investigation clarifies the meaning of the Alien Tort Statute, we must confine ourselves to its treatment by the U.S. judiciary.  

The Filartiga and Sosa Decisions
The two landmark cases Filartiga v. Pena Irala (1980) and Sosa v. Alvarez-Machain define the scope and applicability of the statute.  These cases suggest that the ATS may be validly applied as a civil remedy for violations of deeply entrenched customary international law.      

Filartiga v. Pena Irala

The Second Circuit’s holding in M.E. Filartiga v. Pena-Irala (1980) fully resurrected the Alien Tort Statute.
  Although two ATS claims had been lodged immediately following the statute’s enactment, and another in the early 1900s, the statute remained mostly dormant during the twentieth century.  The court’s analysis of the ATS signaled a new era of civil litigation for violations of international law.  

The central issue of the case centered upon holding a non-citizen defendant liable for torture in American courts.  In 1976, a Paraguayan national was allegedly kidnapped and tortured to death in Paraguay by Americo Norberto Pena-Irala, another Paraguayan national.  Pena-Irala then moved to the U.S. on a visitor’s visa.  Following a tip by the appellant, Pena-Irala was arrested by immigration authorities in Brooklyn, NY.  The Filartiga family immediately filed suit under several claims, one of which was the Alien Tort Statute.  

The court of appeals reversed a lower court dismissal, holding that the statute must be interpreted according to contemporary law.  Courts “must interpret international law not as it was in 1789,” Justice Kaufman wrote, “but as it has evolved and exists among the nations of the world today.”
  Valid customary international law could be identified by the “general assent of civilized nations”.
  The court then turned to the United Nations Charter, General Assembly declarations, and several international treaties to assess the status of torture in international law.
  It concluded that torture was clearly and unambiguously “now prohibited by the law of nations.”
  A torturer was “like the pirate and slave trader before him hostis humani generis, an enemy of all mankind.”
  


A significant aspect of the Filartiga decision was its recognition of the possible political implications of ATS actions.  On remand to the district court, it conceded that the lower court may decide that “fairness” required applying Paraguayan law.
  The court could still hear the claim, however, even if the Paraguayan regime explicitly approved torture, because of torture’s international customary nature.  Similarly, an alleged torturer would not be immune from suit for having acted under color of state authority, despite explicit approval by his sovereign government.
  The inconvenience to the defendant of litigating in U.S. courts could also be overridden by the paramount prohibition against torture in international law.
  


The Filartiga decision, then, clearly opened the path for civil actions pertaining to breaches of customary international law.
  The holding opened the courts to twenty-five years of litigation in the federal circuits and over thirty-five civil actions.
  


Sosa v. Alvarez-Machain

Addressing concerns related to sovereign immunity, the political question doctrine, and choice of law statutes, the holding in Sosa v. Alvarez-Machain (2004) resounds in the global sphere.
  Contentious issues in the history of Alien Tort Statute litigation and Federal Tort Claims Act actions (to be examined in the next section) were discussed at length.  Following the decision, the ATS emerged less powerful but still intact, authorizing the civil actions identified by the Filartiga court.  


Sosa arose in the Ninth Circuit after the failed criminal prosecution of a Mexican doctor.  A Drug Enforcement Agency (DEA) agent had been tortured and killed in Mexico.  The DEA alleged that the doctor had helped to keep the agent alive to elicit more information and obtained an arrest warrant in American federal court and.  Receiving no response to extradition requests, the DEA hired a group of Mexican nationals to kidnap the doctor.  Dr. Alvarez-Machain was acquitted and then filed a civil action under the ATS and Federal Tort Claims Acts, alleging he had been arbitrarily detained and arrested.
 

The court unanimously denied both of Alvarez-Machain’s claims and reversed the judgment of the lower court.
  But, significantly, the court validated ATS claims and determined that they may evolve with international law.  Writing for the majority, Justice Souter explained that §1350 is “in terms only jurisdictional,”
 but its jurisdictional nature did not prevent the Court from entertaining a narrow category of actions “defined by the law of nations and recognized at common law.”
  


The Court identified a few methods of ascertaining what actions may be brought under the Alien Tort Statute.  A valid claim must be based on international law roughly analogous to that recognized at the time of its enactment.
  Identifying these claims would require the federal courts to make new law in its holdings.
  Congressional silence or executive inaction would allow the court to scour international law to determine new, actionable claims
 by identifying a “narrow class of international norms.”
  Any of these actionable norms must be at least as accepted as the historical paradigms of piracy and maritime law.  Other potential limitations might, but would not necessarily, include an exhaustion of local remedies and the deference of specific cases to the political branches.
  

This latter point, of the deference of specific cases to the political branches, is particularly relevant to military contractors.  Judge Souter explained that an ATS action levied against companies that benefited from apartheid in South Africa was perhaps better left to the political branches under the Political Question doctrine.  The Government of South Africa explicitly stated that the action interfered with its policy of reconciliation.  As one justice explained during oral argument:

Apartheid is a terrible thing, but according to the government, Mr. Mbeki, I take it – that’s the highest authority, the President of South Africa, has told the United States that the judicial efforts to give compensation to victims are interfering with his efforts to build a democratic South Africa. Now, I have to choose between those two?  I’d say democratic South Africa, protective of human rights has it all over compensating the victims even though that’s terrible.

The courts should accordingly step down when there have been high level political requests.  The majority wrote that in “such cases, there is a strong argument that federal courts should give serious weight to the Executive Branch’s view of the case’s impact on foreign policy.”
  (Emphasis added.)  Granting “serious weight” to a Presidential request does not require absolute deferral, so even these requests may be subject to judicial discretion.   


A related point pertains to the Alien Tort Statute’s relationship to international comity.  The ATS essentially permits a non-citizen to reach into the sovereign territory of another state and hold an alleged tortfeasor accountable under American law.  As Justice Breyer observed in his concurrence, the ATS should be “consistent with those notions of comity that lead each nation to respect the sovereign rights of other nations by limiting the reach of its laws and their enforcement.”
  Substantive agreement of the nature of torts covered by the ATS does not guarantee international procedural uniformity.
  In other words, just because the international community agrees that a tort is wrong does not mean it will be actionable in the same manner in different courts.  Differing procedures imply that what is fair in a U.S. court may be unfair in the court of another sovereign.  International comity could thereby be threatened.  

The court resolved the challenge of comity by permitting deference to requests of the political branches of government.  A non self-executing treaty such as the International Covenant on Civil and Political Rights, for example, would preclude categorizing the subject matter of the treaty as a viable action.  So too would a request similar to that of Mbeki’s in the apartheid case.  These concerns were aptly summarized by the court at oral argument:

…if Congress preempts the field, as maybe it did with torture, that’s out. Or if Congress implicitly is hostile to the cause of action, that’s out.  And if Congress is neutral and the State Department comes in and runs through any one of a set number of defenses, including political question, that’s out.  And there we have – what’s left is a core of basic human rights violations that’s been internationalized, that’s consistent with international law as applied in a lot of places and avoids the political problem.


Concluding, the Sosa decision upheld the determination in Filartiga.  Victims of wrongs may hold a party liable subject to several limitations.  The action must allege a clear violation of international law, not be preempted by congressional legislation, and  not be limited by political request.  Should a claim exceed these bars to litigation, a successful action against a business or individual remains possible.
Prima Facie Violations of the Alien Tort Statute

Although the Sosa decision constricted the types of actions that may be brought under the Alien Tort Statute, litigation in the federal circuits has produced inconsistent case law.  The Second Circuit, for example, has proven reluctant to certify class action lawsuits for alleged violations of the statute.
  The Ninth Circuit, on the other hand, has allowed litigation against corporate defendants to go forward.
  It is instructive for the purposes of this paper to identify a prima facie, or facial showing, of the elements required for a successful ATS claim.

One author, surveying litigation history in the circuit courts, identified three essential elements for an ATS action.  A plaintiff must prove:

(1) that he or she is an individual alien or foreign national, who is neither a citizen of the United States nor a person owing permanent allegiance to the United States;

(2) The claim asserted by the alien is for a tortious personal injury that constitutes a violation of the Law of Nations or a treaty of the United States; and

(3) the tortious conduct of the violator/perpetrator caused the plaintiff to suffer actual harm as a result.

The author does not appear to have been informed of the landmark Supreme Court Sosa decision.  However, the requisite elements appear consonant with that holding.  The statute provides for (1) aliens to assert a (2) violation of the Law of Nations or treaty of the United States (3) that caused actual harm.

The most difficult elements appear to be (2) and (3).  Establishing the law of nations requires thorough investigation of international customary law and its concomitant codification.  Torture, genocide,
 piracy, and slavery
 serve as examples of actionable claims.  Other grave harms that qualify as ius cogens under international law should also be actionable.
  

But the available actions are limited.  The Sosa case explicitly rejected arbitrary detention and arrest as international norms.  A violation of a U.S. treaty may also be challenging to prove.  A treaty, as the Sosa court explained, must be accompanied by further inquiry into whether Congress intended it to be self-executing or non-self-executing.  A non-self-executing treaty would not be actionable, nor could it serve as evidence of international customary law.  

Finally, the requisite element of linking a perpetrator to actual harm serves as a formidable barrier to recovery by a plaintiff.  Harm in ATS actions will likely have been suffered on foreign soil.  This inherently presents difficulty in gathering evidence.  The victims of alien torts may be incapable of providing such proof.         


Summarizing, a plaintiff attempting to show a prima facie claim under the ATS must demonstrate familiarity with customary international law, avoid the meddling of the political branches, and present credible evidence.  

Our familiarity with the burgeoning ATS now permits us to examine other civil remedies potentially available to a plaintiff.
B. Federal Tort Claims Act

The Federal Tort Claims Act (FTCA) provides another possible avenue for holding American contractors liable for violations of international law.  The doctrine of sovereign immunity generally provides immunity to governmental officers involved in administration.
  Codified at 28 U.S.C.A. §2680, the FTCA explicitly waives the sovereign immunity of the U.S. government from civil suit.  The United States becomes liable like a private person for acts or omissions of its employees, subject to the law of the state where the alleged tort occurred.
  Unlike the ATS, the FTCA applies to both citizens and non-citizens.

However, the statute is subject to several exceptions.  The act does not apply to claims arising from government quarantine, claims arising out of combat of the armed forces during time of war, and, most importantly, to any claim arising in a foreign country.
  The latter “foreign country exception” has pertinent implications for foreign contractors.  Previously, parties were able to circumvent the prohibition against foreign country claims by arguing that the act or omission occurred in the U.S.  A government agent in Texas, for example, may have made a mistake that affected an individual living in Turkey.  Even if the harm was felt on foreign soil, the initial act transpired on U.S. soil, and a party could argue that U.S. law should apply.  These exceptions to the exception, or “headquarters claims” developed a rich case history.
  

The Sosa court explicitly rejected these headquarters claims and narrowed the scope of the FTCA.  “The headquarters doctrine,” Justice Souter wrote, “threatens to swallow the foreign country exception whole, certainly at the pleadings stage.”
  The majority then presented some complex – and questionable – legal reasoning.  We will use the example of the state of Florida and the country of Yemen to illustrate the point:

(1) A plaintiff suffers harm from the U.S. government in Yemen;

(2) Since the government act or omission originated in Florida, Florida choice of law rules would apply;

(3) Florida choice of law rules stipulate that the court must apply the place where the harm has suffered (lex loci delicti);  

(4) Since the harm was suffered in Yemen, the court must apply Yemeni law.

In our example, the Sosa majority held that forcing a federal court to apply Yemeni law would cut against the intentions of Congress in providing the foreign country exception.  These headquarters doctrine claims should therefore be quashed.  

The majority’s reasoning seems to ignore the diverse choice of law regimes that now characterize states.  As Justice Ginsberg observed in her concurrence, choice-of-law rules are not uniform.  Many states have abandoned the approach in our example.
  The court also did not touch upon causes of action arising in multiple states.
  These conflicting opinions and the recent abdication of Justices O’Connor and Rehnquist suggest that the FTCA may soon be revisited by the court.
  

The headquarters exception, then, may have provided relief to plaintiffs in the past, but the Sosa decision has closed this loophole.  The FTCA will now prove ineffective in holding government contractors accountable; the requirement that the harm must occur within U.S. territory appears too formidable a bar to overcome.  

C. The Foreign Claims Act and Sympathy Payments

An aggrieved party may utilize two other significant civil theories to seek relief for harm caused by government contractors.  The Foreign Claims Act and Sympathy payments both provide remedies for harms incurred accompanying U.S. armed forces.
  The Foreign Claims Act offers awards up to $100,000 for foreign residents suffering harm from noncombat activities of the military.
  The claimant is not required to travel to the U.S.
  Instead, ad hoc claims commissions, created for each significant military occupation, resolve the dispute.  The bureaucratic procedures have produced awards in 30 to 40 percent of these claims.
  Awards are predicated on the claimant receiving the award in “full satisfaction” of the complaint.
      

Sympathy payouts provide a second avenue for the redress of harms.  Payments up to $2500 may be awarded for wrongful death, but are not considered admissions of liability.
  

In sum, both of these avenues may provide immediate relief to parties.  Both methods may be seen as quick-fixes that may satisfy claimants without requiring them to leave their country.  But, while the $100,000 award engendered by the Foreign Claims Act seems promising, it pales in comparison to the potential jury awards available under the Alien Tort Statute.  Settled abroad and administered by the military, these remedies also lack the publicity component of the Alien Tort cases that can force a lucrative settlement.  

D. Other Civil Remedies


Two other civil remedies, constitutional torts and the Torture Victim Protection Act, deserve brief mention.  Constitutional torts permit a party to hold an officer of the government responsible for the deprivation of rights, privileges, or immunities protected by the Constitution.  42 U.S.C.A. §1983 stipulates that every 

person who, under color of any statute, ordinance, regulation, custom, or usage of any State or Territory… subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law…
  

This statute was originally concerned with violations of federal law by state officers.  The Supreme Court extended Constitutional torts to federal officers in Bivens v. Six Unknown Fed. Narcotics Agents (1971).
  This extension has led some scholars to posit that contractors operating abroad might be held liable for constitutional violations.
  Constitutional tort actions may prevent, for example, a contractor from violating the search and seizure requirements of the Fourth Amendment.  

However, the scope of constitutional torts appears to be contracting.  Several cases have limited the scope of the Bivens doctrine.  First, the doctrine is now limited to causes of action against individuals, as opposed to their employers.
  Second, qualified immunity prevents officers from being held liable for “honest mistakes”.
  Justice Scalia acknowledged these developments, writing in his concurring opinion in Sosa that the “ground supporting [Bivens] “has eroded.”
  


The Torture Victim Protection Act (TVPA) provides an important remedy against victims of torture, but should not apply to contractors.  Enacted in 1991 as Public Law 102-256, the act bears parallels to constitutional torts.  An individual, acting “under actual or apparent authority, or color of law,” who subjects another to torture, shall be liable for damages.
  There is a ten year statute of limitations and the individual must have exhausted remedies “in the place in which the conduct giving rise to the claim occurred.”
  The act’s central flaw is that it only applies to perpetrators of a “foreign nation.”
  Most individual contractors of U.S. firms operating abroad will be American citizens.  


There are a few reasons why the TVPA will not become widely used.  First, a plaintiff must exhaust local remedies before filing suit.  Litigating in a country in which the courts are hostile to this action may prevent such exhaustion.
  Second, the TVPA seems to limit recovery in a manner that the ATS does not.  One scholar has noted that courts have permitted plaintiffs to choose whether to file a claim under the TVPA or the ATS.  Given the procedural challenges inherent in a TVPA claim, a plaintiff would have little reason to choose the TVPA.
  


Having now assessed the various applicable civil regimes, we may now turn to examine the criminal laws applicable to American contractors. 

Part III. A Cursory Examination of Criminal Consequences for Contractors 

Civil remedies may be seen as complementing criminal laws and bolstering them in the event of failed criminal prosecution.  Contractors aiding the U.S. armed forces may be subject to domestic criminal laws or to the jurisdiction of military tribunals.

The Military Extraterritorial Jurisdiction Act 

The Military Extraterritorial Jurisdiction Act of 2000 (MEJA) serves as the primary criminal law pertaining to government contractors.
  Drafted to prevent civilians accompanying the armed forces from escaping unpunished, MEJA established a new federal offense for acts committed abroad that would have been felonies if committed in the U.S.
  Department of Defense contractors and dependents accompanying military servicemen fall within the ambit of the act.
  The act was amended to include contractors hired by other government departments as well.
  As Senator Jeff Session stated in the Congressional debate:

This act will deal with what our previous act dealt with – those who were directly related to the Department of Defense, either contractors or civilian employees.  But the abuses in Abu Ghraib involved private contractors who may not have in every instance been directly associated with the Department of Defense, and as such, perhaps those people – or some of them at least – might not be prosecutable under this statute. So it highlighted our need to clarify and expand the coverage of the act.
  

The amended act is not necessarily as broad as Sessions implied.  As one original draftsman of MEJA observed, the act now applies to contractors supporting the “mission of the Department of Defense”.
  Contractors supporting certain departments, such as the Central Intelligence Agency, may still be immune from prosecution.

Military tribunals may also hold jurisdiction over government contractors for criminal offenses.  The United States and the host country in which the contractor is stationed may create a “Status of Forces Agreement” that subjects the contractor to the Uniform Code of Military Justice.
  The Uniform Code provides exclusive jurisdiction over military offenses.  Courts martials may decide matters pertaining to violations of war law, such as the Hague and Geneva Conventions, and for violations of local domestic law.
  Courts martial cases are ultimately reviewable by the U.S. Supreme Court, upon writ of certiorari.
  In cases that are both criminal and civil, the U.S. may decide whether to try the contractor under American law or hand it over to the local nation’s courts.
  

Ad Hoc Tribunals
A third possibility for holding contractors responsible for criminal offenses would be the establishment of an ad hoc tribunal.  These extemporaneously created tribunals have a strong history in international law following World War II, after which German industrialists and Japanese businessmen were tried for their involvement in the Axis war effort.
  Both the Nürnberg and Far East tribunals incorporated municipal criminal law principles into their decisions.  The tribunals searched for a combination of mens rea, or mental state, an act or omission, and proximate causation to assess the culpability of the defendants.  Most of the decisions turned upon the defendant’s knowledge of the criminal effect of his business activities.

  Later tribunals, such as the International Criminal Tribunal for the Former Yugoslavia, also relied upon the requisite elements identified by the WWII tribunals.
  These tribunals expanded the charges to include aiding and abetting, which could be shown by demonstrating the defendant provided a substantial contribution to the commission of the crime.
       

While occasionally effective, the military tribunals and international tribunals should be seen as inadequate solutions to contractor criminal activity.  Unlike MEJA, which guarantees some accountability for individual contractors in federal court, the tribunals have a reputation for imposing weak punishments.  The convicted defendants in the Nürnberg trials, for example, only received sentences of one and one-half to eleven years.
  The result will likely be similar for contractors tried under the Uniform Code of Military Justice because  militaries are notoriously lenient in imposing penalties upon their servicemen.  Finally, the establishment of an ad hoc international tribunal to try American contractors seems very unlikely.  Any Security Council resolution pertaining to such a matter would be vetoed by the U.S.
  

Part IV. Applying the Laws to the Case Study of Iraq


The United States and its allies invaded Iraq under “Operation Iraqi Freedom” on March 20, 2003.  As much as one third of the American force was comprised of contractors operating abroad
 and over 15,000 contracts have since been awarded.
  This section will not assess the legality of the invasion or examine the application of international laws, such as the Hague and Geneva Conventions, to American forces.  Rather, we will assess the applicability of the civil and criminal laws discussed above to the Iraqi conflict.  Our analysis suggests that the Coalition Provisional Authority preempted most civil and criminal remedies, but the new Iraqi government may provide avenues for Iraqis to bring successful actions under the Alien Tort Statute.

A. The Coalition Provisional Authority


Origins

The Coalition Provision Authority was established three months after the invasion of Iraq.  Citing United Nations Security Council Resolution 1483 as foundational precedent, the CPA proceeded to exercise control over the nation until the handover of power to the Iraqi interim government on June 28, 2004.
    

Legal scholars have grappled with the CPA’s inauspicious origins, concerned that it was a political creation that contravened international law.  Security Council resolutions, notably 1483 and 1511 (2003), seem to recognize the CPA but clearly did not create the body.
  The U.S. government also consistently refrained from giving any legal justification for its origins until it was ordered to by federal court.  During a case alleging false accounting by a civilian contractor, the official position emerged that “the CPA was created by the Commander of the Coalition Forces in Iraq, General Tommy Franks”.
,
  The CPA may therefore be seen as a purely political creation of the executive branch.  


CPA Orders and Regulations


The Coalition Provisional Authority awarded itself the ability to promulgate orders and regulations pertaining to the administration of Iraq.  Regulations defined “the institutions and authorities of the CPA.”
  Orders were “binding instructions issued by the CPA.”
  Prior Iraqi law remained in force unless it conflicted with the CPA mandate.  The most relevant instrument to American contractors was Order 17.
      

Order 17


CPA Order 17 delineated the status of contractors in Iraq.
  Contractors were defined as “non-Iraqi legal entities or individuals not normally resident in Iraq”, including subcontractors, “supplying goods or services in Iraq under a Contract.”
  Section 4 exempted contractors from the Iraqi legal process
 and subjected them to the U.S. jurisdiction.
  The coalition forces were also permitted to temporarily detain contractors who “pose[d] a risk of injury to themselves or others”.
  Contractors were implored to respect Iraqi laws, but in the event of a dispute alleging violation Iraqi law, a contractor merely had to demonstrate that it was operating under the terms of the contract.
 
  A waiver of immunity from Iraqi prosecution was available to the U.S. under Section 5.


In sum, Order 17 appears to have granted immunity to American contractors supporting the U.S. military effort.  Iraqis would have recourse to temporary detention and, in the unlikely event of a waiver, power to prosecute a contractor under local law.  This order also very closely imitates the provisions of the fourth Geneva Convention on occupied territories.
  No doubt, these parallels are intentional.


Seeking Justice Under the Coalition Provisional Authority



The Abu Ghraib prison scandal indicated that civilian contractors are also capable of heinous human rights violations.
  Perhaps due to the preemptive jurisdiction of the CPA, no civil actions have been brought against contractors to date.  But rather than speculate whether future claims may be litigated for harms suffered under the CPA, we will instead analyze the accountability of contractors under the Iraqi government as it stands.     

B. Applying the Law to The New Iraqi Government

The Interim Iraqi government assumed power on June 28, 2004.  Elections were held in October 2005 that signaled the transition to a permanent Iraqi government.  The new government’s law will be built upon the foundations of prior Iraqi law and the decrees of the Coalition Provisional Authority.  Military contractors operating abroad should currently remain immune from local Iraqi laws.  However, CPA Order 100 specifically states that “laws, regulations, orders, memoranda, instructions and directives of the CPA remain in force unless and until rescinded or amended by legislation” by the new government.
  The Iraqi government may change CPA regulations and orders as it sees fit.  It will certainly enter the minds of legislatures of a burgeoning sovereign nation to attempt to hold its occupiers accountable for injustices perpetrated on its territory.  

We will now imagine that the new Iraqi government rescinds or amends the CPA legislation.  We shall consider a hypothetical harm caused by an American contractor similar to the 2004 Abu Ghraib prison abuse scandal and attempt to determine how the contractor might be brought to justice under the new Iraqi government.  

In our example, the contractor will have deliberately utilized lethal force against a civilian Iraqi begging for food outside a mess hall, resulting in pain, suffering, and eventual death.  

The Alien Tort Statute

A prima facie violation of the Alien Tort Statute, as we have seen above, should be granted if the (1) plaintiff is an alien; (2) the injury constitutes a violation of the Law of Nations or a treaty of the United States; and (3) actual harm was suffered.  The defendant need not be an individual and may be a corporate entity.  

The first and third elements are satisfied.  An Iraqi would clearly qualify as an alien and the Iraqi was killed, suffering actual arm.  The second inquiry is the most difficult.  The plaintiff must establish that the wrongful death was a violation of international law.  Since the International Covenant on Civil and Political Rights is non-self-executing under American law, one must examine the humanitarian Hague and Geneva conventions.  Geneva Convention IV(III)(4) governs treatment of civilians in occupied territories.
   Arguably, the convention is both treaty and customary law.  An occupier may “at the most” subject a civilian to “assigned residence or internment” under Article 78.
  Even suspected spies and saboteurs must be granted a fair trial.
  Since killing a civilian for begging for food denies these guarantees, the plaintiff should therefore be entitled to recover under tort against the employee, and potentially against the contractor, under the ATS.  An ATS claim should be actionable.     

The Federal Tort Claims Act

The Federal Tort Claims Act should not provide for recovery.  Because the violation occurred on foreign soil, the foreign country exception should bar any claim by an Iraqi.  The “headquarters doctrine” loophole, closed by the Sosa court, no longer applies.
Other claims

The civil remedies offered by the Foreign Claims Act and Sympathy Payouts should permit monetary recovery within Iraq.  An Iraqi claimant, after navigating the bureaucratic procedures, should potentially receive a reward of up to $100,000 or up to $2,500 for wrongful death, respectively.  

Constitutional torts and the Torture Victim Protection Act will not furnish adequate relief.  It is unlikely a federal court would impute state authority to the mess hall contractor.  If it did impute the contractor with the imprimatur of the government, the Fourth Amendment appears to be the only protected constitutional right under the Bivens doctrine.  This Amendment pertains to search and seizure requirements rather than wrongful death.  Finally, since the individual did not torture the plaintiff, the TVPA is inapplicable.

Criminal Prosecution

Depending on the terms of the contract, the individual contractor may be subject to criminal prosecution under the Military Extraterritorial Jurisdiction Act or an ad hoc military tribunal.  The offense prosecuted under MEJA would be governed by the Uniform Military Code of Justice.  The court martial would likely inquire into the contractor’s mental state at the time of the commission of the offense.  Should the requisite knowledge be found, the defendant may be sentenced to imprisonment.  The history of military tribunals suggests the punishment would be lenient.  

An ad hoc international military tribunal to punish war crimes committed by the occupiers in Iraq would not come to fruition.  Such a tribunal would require authorization by the UN Security Council, operating under Chapter VII of the United Nations Charter, and would be vetoed by the United States.

Summary


In our hypothetical example, involving the wrongful death of an Iraqi civilian, redress may still be secured under civil and criminal theories.  A fully sovereign Iraqi government would be capable of rescinding the legacy of CPA legislation.  A contractor could then be held liable in U.S. courts under the Alien Tort Statute, resulting in the full bundle of civil remedies, receive compensation under the Foreign Claims Act and Sympathy Payments, or be brought to justice under the Military Extraterritorial Jurisdiction Act.
  

Part V.  Conclusion


Contractors accompanying American armed forces are not immune from justice.  A formidable array of civil and criminal theories hold them accountable under the law.  The Alien Tort Statute continues to provide the most exciting remedy available to redress harms.  Although codified for more than two hundred years, it has been litigated only in recent history, and the majority of those actions were brought in the last two decades.  The precedential Sosa decision indicates that the ATS will now receive a more narrow interpretation by federal courts.  But, as Justice Souter wrote for the majority, the “door is still ajar”.
 

The circuit courts have been flooded by numerous ATS claims, many of them against corporate defendants.  These cases have proven challenging to litigate for both plaintiffs and defendants.  In Presbyterian Church of Sudan v. Talisman, for example, a Second Circuit court refused to dismiss an action to hold a Canadian company liable for alleged connections to the genocide in Sudan.
  Both Canadian and American governments requested that the case be left to the political branches.  The court rejected these pleas, finding that Talisman’s involvement in oil extraction did not present a stated danger to furthering the peace process in the region.
  Conversely, the court later refused to certify the plaintiff’s class in the law suit.  The class would have comprised of 142 separate incidents over four years in a large territory.
  The plaintiffs had not presented common issues or a “shared experience confined in time and place and producing similar effects,” and a showing of individualized harm was necessary.
  A claim for genocide against a corporation, then, appears a formidable undertaking for both defendants and plaintiffs.

A similar ATS action, involving the construction of a pipeline in Myanmar, appears to have been partially successful.  Brought against the company Unocal for torture, murder and rape of Burmese villagers, the action was settled for an estimated $60 million.
 
  The settlement has been seen as a victory for human rights.
  Insurance companies and other multinationals are now more cognizant of the dangers of committing gross human rights violations in the pursuit of profit.
  

The Alien Tort Statute serves as a primary example of the judiciary’s recognition that America must participate in the international arena.  America remains a global superpower, but the statute’s interpretation by the federal courts offers a compromise between aggressive foreign policy and reasoned justice.  International lawyers concerned with contractor accountability must remain attuned to these evolving legal and political developments.  
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